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WHAT IS A PUBLIC PRIVATE 
PARTNERSHIP?

1

No generally-adopted definition. In broadest
sense:

*A partnership of public and private sectors;

*Performance of a public project;

*Cost typically borne by users, not
taxpayers;

*A shifting of traditional risks and
responsibilities.

2
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NATIONAL TREND TOWARD MORE P3S

33 states have laws authorizing P3s for 
transportation and other projects

Up from 23 states in 2006

Six states considering enabling legislation in 2014

4

• Investment in P3 projects increased 
fivefold between 1997 and 2008

• ~$61B has been committed to P3 projects 
in last 25 years, with about half approved 
in the last five years

• Size of P3 projects has also increased in 
recent years

NATIONAL TREND TOWARD MORE P3S
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National Trend Toward More P3s

5

U.S. Department of Transportation
Federal Highway Administration
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Texas Trend Toward More P3s 
(With Room For Growth)

• Texas has more P3 projects than any
other state

• 20% of P3 projects that are operational,
under construction, or closed are in Texas

• Percentage of P3 dollars is growing

6
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Texas P3 Options
(1) Transportation – Highways

* Chapter 223 Texas Transportation Code (Bids &
Contracts for Highway Projects)

* Chapter 227 Texas Transportation Code (Trans‐
Texas Corridor) (repealed eff. June 17, 2011)

* Chapter 228 Texas Transportation Code (State
Highway Toll Projects) (formerly Chapter 361)

* Chapter 284 Texas Transportation Code
(Causeways, Bridges, Tunnels, Turnpikes, Ferries,
and Highways)

* Chapter 370 Texas Transportation Code (Regional
Mobility Authorities)

9303 New Trails Drive, Suite 200| The Woodlands, Texas 77381| 281.987.8787 | www.wwebber.com

8

(2) Most Other Facilities

* Chapter 2267 Texas Government Code (Public
and Private Facilities and Infrastructure)
– any ferry, mass transit facility, vehicle
parking facility, port facility, power
generation facility, fuel supply facility, oil or
gas pipeline, water supply facility, public
work, waste treatment facility, hospital,
school, medical or nursing care facility,
recreational facility, public building,
technology facility . . . available to a
governmental entity for public use, or any
improvements to real property owned by a
governmental entity.
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Transportation Context

TxDOT contracts a private partner to
renovate, design, construct, operate,
maintain, finance, or manage a facility.

TxDOT retains ownership of the facility
BUT the private partner may invest a
significant amount of capital to finance the
project.

9

Legislative History

2003: H.B. 3588 authorizes the short-lived
“Trans-Texas Corridor”;

2007: S.B. 792 authorizes fifty-year
concessions.

2011: S.B. 1420 authorizes TxDOT to
enter into 11 additional P3 projects.

10
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P3 Models Used in Texas

• TxDOT uses two types of P3 Agreements:

1. Design-Build Agreements; and

2. Concession Agreements

• Both are considered Comprehensive 
Development Agreements (CDAs)

11

12

KEY DIFFERENCES
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HARD BID MODEL  

 

PRIME 
CONTRACTOR 

AUTHORITY 

SUBCONTRACTORS SUPPLIERS 

SURETY 

DESIGNER 
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Executed Major TxDOT Projects

16

Date Signed Project Developer Type of P3

19 June 2002 SH130 (Segs. 1-4) Lone Star Infrastructure Design-Build ($3.2B)

22 March 2007 SH 130 (Segs. 5-6) SH 130 Concession Co. Concession ($1.3B)

23 June 2009 
North Tarrant Express 
(Segs. 1 & 2W)

NTE Mobility Partners Concession ($1.6B)

4 September 2009 LBJ Express LBJ Infrastructure Group Concession ($2.1B)

6 October 2009 DFW Connector Northgate Constructors Design-Build ($1.02B)

20 February 2012 Horseshoe Pegasus Link Constructors Design-Build ($800M)

1 March 2013
North Tarrant Express (Seg.
3A)

NTE Mobility Partners 
Segments 3

Concession ($1.4B)

22 March 2013
SH 99 Grand Pwky (Segs. 
F1, F2, G)

Zachry-Odebrecht Design-Build ($1.45B)

17 May 2013 I-35E (Phase 1) AGL Constructors Design-Build ($1.3B)

TOTAL:  $14.17 Billion
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Some Upcoming P3 Projects

17

RFQ ISSUE Project Developer Type of P3

AWARDED SH 183
SouthGate Mobility 
Partners

Design-Build (~850M)

ISSUED US 181 Harbor Bridge TBD Design-Build (~$700M)

ISSUED
SH 99 Grand Pwky (Segs. 
H, I-1, I-2) TBD Design-Build (~$800M)

ISSUED SH 288 TBD DBFOM/Conc. (~$1.1B)

ISSUED SH 360 TBD Design-Build (~$300M)

ISSUED Bergstrom Expressway TBD Concession (~$585M)

TBD Dallas to Houston HSR TBD TBD (???)

TOTAL: Expanding

How Does TxDOT 

Manage This Much Risk? 

18
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Risk-Shifting 
and Other P3 Issues

• ROW Acquisition and Eminent Domain

• Design

• Sales and Use Tax

• DBE Compliance

• Bonding Requirements

• Liability Limitations (CPRC 97.002)

19
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ROW Acquisition and Eminent Domain
Chapter 223 Texas Transportation Code provides:

TxDOT may enter into a P3 agreement with a private entity to
design, develop, finance, construct, maintain, repair, operate, . .
. a:

(1) toll project;

(2) state highway improvement project that includes both
tolled and non-tolled lanes . . . ;

(3) state highway improvement project in which the private
entity has an interest in the project;

(4) state highway improvement project financed wholly or
partly with the proceeds of private activity bonds, . . . ; or

(5) non-tolled state highway improvement project authorized
by the legislature.

TEX. TRANSP. CODE § 223.201(a)(1)-(5) (Vernon Supp. 2014).
20
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(a) Except as provided by Subsection (b), TxDOT shall assume:

(1) all risks and costs associated with:

(A) changes and modifications to the scope of the project
requested by TxDOT;

(B) unknown or differing conditions at the site;

(C) environmental clearance and other regulatory
permitting; and

(D) natural disasters and other force majeure events; and

(2) all costs associated with property acquisition, other than
costs associated with acquiring a temporary easement . . . .

(b) A design-build contractor may assume some or all of the
risks or costs described by Subsection (a) if the terms of the
assumption are reflected in the final request for proposals . . . .

TEX. TRANSP. CODE § 223.248(a)(1)(A)-(D)(2)(b) (Vernon Supp. 2014).

21
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Chapter 2267 of the Texas Government Code provides:

(a) At the request of the contracting person, the
responsible governmental entity may
exercise any power of eminent domain that it
has under law to acquire any land or property
interest to the extent the responsible
governmental entity dedicates the land or
property interest to public use and finds that the
action serves the public purpose of this
chapter.

(b) Any amounts to be paid in any eminent domain
proceeding shall be paid by the contracting
person.

TEX. GOV’T CODE § 2267.062(a)(b) (Vernon Supp. 2014).
22
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GRAND PARKWAY
6.1.1 All Project ROW, . . . excluding temporary interests . . ., shall

be acquired in the name of the State. Developer shall undertake and
complete the acquisition of all Project ROW, . . .

6.1.2 TxDOT shall: (a) provide review and approval or disapproval
of Acquisition Packages for Project ROW, and (b) . . ., undertake
eminent domain proceedings, if necessary, for Project ROW.

6.2.1 TxDOT shall be responsible for the purchase price for all
parcels within the Schematic ROW. . . . Developer shall be
responsible for performing and the costs (excluding the purchase
price) of all right of way engineering, surveying, appraisals,
administration, acquisition, environmental permitting . . . all costs . . . of
negotiation and, . . . support services for condemnation proceedings.

23

9303 New Trails Drive, Suite 200| The Woodlands, Texas 77381| 281.987.8787 | www.wwebber.com

6.2.2 . . . Property outside the Schematic ROW that is
acquired for drainage easements hereunder shall be treated as
Developer-Designated ROW.

6.2.3 Developer shall be responsible for . . . all costs in . . .
acquiring all Developer-Designated ROW, including: (a) the cost
of acquisition services . . .; (b) the cost of condemnation
proceedings . . ., including private attorneys’ fees and expert
witness fees, and all fees and expenses for exhibits, transcripts,
photos . . ., other than the Attorney General’s direct fees; (c) the
purchase prices, court awards or judgments, and special
commissioner’s awards for all Developer-Designated ROW . . .

6.2.4 All costs and expenses for the acquisition of any
temporary right or interest in real property, . . . that Developer
determines necessary or desirable . . . in constructing the
Project, such as for work space, contractor laydown areas,
materials storage areas or temporary Utility Adjustment, . . . shall
be Developer’s sole responsibility, to be undertaken at
Developer’s sole cost and expense.

24
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6.2.5 Developer shall not be entitled to any increase in 
the Price or any time extension as a result of:  (a) Site 
conditions associated with any Developer-Designated ROW . . .; 
and (b) any delay, inability or cost associated with the acquisition 
of any Developer-Designated ROW . . .

13.5.3 Limitation on Time Extensions

Any extension of a Completion Deadline allowed hereunder
shall exclude any delay to the extent that it: (a) did not impact
a Critical Path, (b) was due to the fault or negligence, or act or
failure to act of any Developer-Related Entity, (c) is concurrent
with any other unrelated delay to a Critical Path that is
Developer’s responsibility hereunder, or (d) could reasonably
have been avoided by Developer, including by re-sequencing,
reallocating or redeploying its forces to other portions of the
Work . . .

25
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17.1 Liquidated Damages Respecting Delays
17.1.1 Developer shall be liable for and pay to TxDOT

liquidated damages with respect to any failure to achieve
Substantial Completion and Final Acceptance of any Segment of
the Project . . . . The amounts of such liquidated damages are as
follows:

(a) For Segment F-1, $39,000 for each day after
the applicable Substantial Completion Deadline, for Segment F-2
$54,000 for each day after the applicable Substantial Completion
Deadline, and for Segment G, $54,000 for each day after the
applicable Substantial Completion Deadline and through the date of
Substantial Completion for the applicable Segment, but, for all
Segments, not to exceed 365 days per Segment;

→ $39,000 x 365 = $14,235,000
→ $54,000 x 365 = $19,710,000
→ $54,000 x 365 = $19,710,000

TOTAL = $53,655,000
26
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SECTION 18.  INDEMNIFICATION

18.1 Indemnity by Developer
18.1.1 . . . DEVELOPER SHALL RELEASE, PROTECT, DEFEND,

INDEMNIFY AND HOLD HARMLESS THE INDEMNIFIED PARTIES FROM AND
AGAINST ANY AND ALL CLAIMS, CAUSES OF ACTION, SUITS, JUDGMENTS,
INVESTIGATIONS, LEGAL OR ADMINISTRATIVE PROCEEDINGS, DEMANDS AND
LOSSES, IN EACH CASE IF ASSERTED OR INCURRED BY OR AWARDED TO ANY
THIRD PARTY, ARISING OUT OF, RELATING TO OR RESULTING FROM:

(a) THE BREACH OR ALLEGED BREACH OF ANY OF THE
CONTRACT DOCUMENTS BY ANY DEVELOPER-RELATED ENTITY;

. . .
(d) THE ACTUAL OR ALLEGED CULPABLE ACT, ERROR,

OMISSION, NEGLIGENCE, BREACH OR MISCONDUCT OF ANY DEVELOPER-
RELATED ENTITY IN OR ASSOCIATED WITH PERFORMANCE OF THE WORK;

. . .
(k) THE FRAUD, BAD FAITH, ARBITRARY OR CAPRICIOUS

ACTS, OR VIOLATION OF LAW BY ANY DEVELOPER-RELATED ENTITY IN OR
ASSOCIATED WITH THE PERFORMANCE OF THE WORK;

(l) INVERSE CONDEMNATION, TRESPASS, NUISANCE OR
SIMILAR TAKING OF OR HARM TO REAL PROPERTY BY REASON OF: (i) THE
FAILURE OF ANY DEVELOPER-RELATED ENTITY TO COMPLY WITH . . . THE
CONTRACT DOCUMENTS . . . (ii) THE INTENTIONAL MISCONDUCT OR
NEGLIGENCE OF ANY DEVELOPER-RELATED ENTITY, OR (iii) THE ACTUAL
PHYSICAL ENTRY ONTO OR ENCROACHMENT UPON ANOTHER’S PROPERTY BY
ANY DEVELOPER-RELATED ENTITY.

27
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A condemnor is required to prove its right to condemn the property at
issue in a condemnation proceeding. City of Austin v. Whittington, 384
S.W.3d 766, 772-73 (Tex. 2012).

→ including establishing that the property is being taken for a
public use. Id. at 772, citing TEX. CONST. art. I § 17; and

→ that the property taken is necessary to achieve that public
use. Id. at 772; TEX. TRANSP. CODE § 203.052(a) (Vernon
2011).

Where the legislature has declared a certain thing to be for a public
use, there is a presumption in favor of this declaration. Id. at 777.

Once the presumption of public use and necessity arises, the
landowner can contest it only by establishing affirmative defenses
such as fraud, bad faith, or arbitrary and capricious actions. Id.

28
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A condemnor must properly determine that a taking is required for an
authorized public use and necessity. Id. at 777-78; TEX. TRANSP. CODE

§ 203.052(a) (Vernon 2011).

A condemnor has a duty to properly exercise its discretion to determine
the parameters of land to be taken for a project. Malcomson Road Util.
Dist. v. Newsom, 171 S.W.3d 257, 275 (Tex. App.—Houston [1st Dist.]
2005, pet. denied); Whittington, 384 S.W.3d at 783-84.

A condemnor abdicates its discretion when it does not conduct
proper due diligence in determining what and how much land to
condemn. Id.

A condemnor’s abdication of its discretion to determine what or how
much land to condemn constitutes arbitrary and capricious action by
the condemnor. Malcomson, 171 S.W.3d at 275.
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Sections 21.019 and 21.0195 of the Texas Property Code require the
trial court to dismiss a proceeding when a condemnor does not have
the right to condemn and award the landowner its damages, and all
attorneys’ and experts’ fees and expenses incurred by the
landowner.

Sections 21.019 and 21.1095 of the Texas Property Code are intended
to make the landowner whole and to discourage the condemnor from
seeking condemnation unfairly or irresponsibly. Id., citing Brazos
County Water Control & Impr. Dist. No. 1 v. Salvaggio, 698 S.W.2d
173, 176 (Tex. App.—Houston [1st Dist.] 1985, writ ref’d n.r.e.)

Shifting the risks and burden to pay these dismissal costs to a private
entity would impermissibly remove the disincentive to the condemnor
by contractually indemnifying the condemnor for costs and expenses
under the Texas Property Code should the condemnation fail.
Malcomson, 171 S.W.3d at 275.
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The Texas Property Code also requires that a trial
court dismiss a condemnation proceeding if the
State fails to bring the proceeding properly. TEX.
PROP. CODE §§ 21.012(b)(1), 21.0195(c) (Vernon
2011).

The State fails to bring a condemnation proceeding
properly when it fails to adequately describe all of
the property and interests to be condemned, which
is necessary for a court to acquire subject matter
jurisdiction over the case. TEX. PROP. CODE §
21.012(b)(1) (Vernon 2011); Brown v. State, 984
S.W.2d 348, 350 (Tex. App.—Fort Worth 1999, pet.
denied).

31

TEX. PROP. CODE § 21.012
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TEX. PROP. CODE § 21.0195(c)

33

9303 New Trails Drive, Suite 200| The Woodlands, Texas 77381| 281.987.8787 | www.wwebber.com

Drainage work by (or on behalf of) the State, which
causes alteration of water discharge on property
resulting in damages is a taking, as a matter of law.
Kopplow Dev., Inc. v. City of San Antonio, 399 S.W.3d
532, 540 (Tex. 2013); Skeen v. State, 550 S.W.2d
713, 715 (Tex. Civ. App.—El Paso 1977, writ ref’d
n.r.e.).

In Kopplow, the City was held liable for inverse
condemnation resulting from drainage facilities it
constructed, despite that no flooding had yet resulted,
because the City knew that it was substantially certain
to result in the future. Id.
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New Culverts Showing Erosion
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Video
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Summary of Issue: CDA requires extensive
review and approval of design submittals,
resulting in multiple review cycles.
Comments may relate to contract
interpretation, matters of preference and
general observations, making resolution
time-consuming and misaligned with project
priorities.

37

Design Submittals
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Design Submittals

38

• SH 130 Segments 5 & 6

• 6.3.2.1: Whenever TxDOT is entitled to review and
comment on, or to affirmatively approve, a Submittal,
TxDOT shall have a period of 14 days to act after the date
it receives an accurate and complete Submittal and all
necessary information and documentation concerning the
subject matter.

• 6.3.2.4: If TxDOT is in receipt of more than ten
concurrent Submittals in the aggregate that are subject
to review and comment or approval, TxDOT may extend
the applicable period for it to act to that period in
which TxDOT can reasonably accommodate the
Submittals.
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Design Submittals

39

• NTE Segments 3A & 3B

• 6.3.2.1 [SAME LANGUAGE]

• 6.3.2.4 [SAME LANGUAGE], PLUS

• . . . and no such extension shall constitute
a TxDOT-Caused Delay, TxDOT Change,
Relief Event, Compensation Event or other
basis for any Claim.
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Sales and Use Tax
• Texas Tax Code § 151.311 – Items Incorporated

Into or Used for Improvement of an Exempt Entity

– In public highway construction contracts,
purchase of tangible personal property is exempt
if it is incorporated into the project

– To be exempt, the tangible personal property
must be:

1. necessary and essential for the performance
of the contract; and

2. completely consumed at the job site.

40
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Sales and Use Tax
• SH 130 Segments 5 & 6 – Exhibit 23

– The Parties acknowledge that on the Effective Date
Developer delivered to TxDOT a standby letter of
credit in the face amount of $29.1 million to secure
Developer’s and the Design-Build Contractor’s legal
obligations, if any, to pay State sales tax on
account of acquisition of goods, materials, equipment,
supplies and services incorporated into, or used for
performance and completion of, the original
Construction Work for the Facility (i.e. excluding
Upgrades, Renewal Work and O&M Work) (referred
to herein as “such State sales tax”).

41
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Sales and Use Tax
• LBJ Express and NTE Express

– 24.2.2: In the event . . . required by
Comptroller to pay sales tax on Expendable
Materials, TxDOT shall reimburse Developer
for such sales tax. If materials purchased for
the Work are not wholly used or expended on
the Project, such that they do not qualify as
Expendable Materials, Developer will be
responsible for applicable sales taxes.

42
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February 1, 2012 Ruling
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Sales and Use Tax

44

Hot Topics in Public/Private Partnerships________________________________________________________________________________________________________Chapter 7

22



9303 New Trails Drive, Suite 200| The Woodlands, Texas 77381| 281.987.8787 | www.wwebber.com

DBE Compliance

45

• DBE = Disadvantaged Business Enterprise

• Eligibility (49 CFR Part 26)

– DBE owners may not:  

• Have personal net worth that exceeds
$1.32 million

• Average over $22.41 million in gross
receipts annually in a three year period of
time
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DBE Compliance

46

• Lump sum contracts include costs with little
chance for DBE participation:

– Cost of insurance

– Cost of bonds 

– Costs of letters of credit

– Utility relocation work associated with Owner 
Managed Utility Adjustments
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DBE Compliance

47

• LBJ Express and NTE Express

–The goal for DBE participation
in the Work required under this
Agreement for professional
services and construction of
the Project shall be 12.12%.
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Texas Transportation Code 

§ 223.205. PERFORMANCE AND PAYMENT SECURITY.  

The department shall require a private entity entering into a
CDA to provide a performance and payment bond or an
alternative form of security shall be:

(b) in an amount equal to the cost of
constructing or maintaining the project.

(c) If the department determines that it is
impracticable for a private entity to provide security in the
amount described by Subsection (b), the department shall
set the amount of the bonds or the alternative forms of
security.
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Bonding Requirements

• SH 130 Segments 5 & 6
– Payment and Performance Bonds: $250,000,000.00

• LBJ Express and NTE Express
– Letter of Credit: $250,000,000.00

• NTE Segments 3A & 3B, Grand Parkway &
Future Projects
– Payment and Performance Bonds: 100 percent of the

Price Attributable to the Construction Work

51
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Liability Limitations
• Texas law provides liability protections to contractors who

contract with TxDOT to construct or repair roadways:

– “A contractor who constructs or repairs a highway, road,
or street for the Texas Department of Transportation is not
liable to a claimant for personal injury, property damage,
or death arising from the performance of the construction
or repair if, at the time of the personal injury, property
damage, or death, the contractor is in compliance with
contract documents material to the condition or defect
that was the proximate cause of the personal injury,
property damage, or death.” CPRC § 97.002
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LBJ Express Project Video:

http://www.youtube.com/watch?v=qMc-ZPWo2nQ
(YouTube Search: “LBJ Express Project Video”)

NTE Express Project Video:

http://www.youtube.com/watch?v=_DXkZ2yCLWA
(YouTube Search” “NTE Express –West Segment” and “NTE Express –
East Segment”)

Latest News: 

www.lbjexpress.com
www.northtarrantexpress.com

Project Information

QUESTIONS?

THANK YOU
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