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Bankruptcy Rule 2004 is a great tool to gain information concerning a debtor’s pre-petition financial and business affairs.
The results of Bankruptcy Rule 2004 discovery often leads to information which serves as the basis for filing a contested matters
(e.g., objections to exemptions) or adversary proceedings (e.g., objections to discharge or the dischargeability of debts and challenges
to the validity, extent and priority of liens). However, all too often, there is push back from Courts and opposing counsel to
admitting the fruits of Bankruptcy Rule 2004 discovery into evidence. This reluctance is misplaced and begs the need to revisit
the underpinnings of and justifications for admitting Bankruptcy Rule 2004 discovery into evidence.

A. Scope of Bankruptcy Rule 2004

Bankruptcy Rule 2004 provides, in pertinent part:

(a) EXAMINATION ON MOTION. On motion of any party in interest, the court may order the exam-
ination of any entity.

(b) SCOPE OF EXAMINATION. The examination of an entity under this rule or of the debtor under
§ 343 of the Code may relate only to the acts, conduct, or property or to the liabilities and financial con-
dition of the debrtor, or to any matter which may affect the administration of the debtor’s estate, or to the
debtor’s right to a discharge. In a family farmer’s debt adjustment case under chapter 12, an individual’s
debt adjustment case under chapter 13, or a reorganization case under chapter 11 of the Code, other than
for the reorganization of a railroad, the examination may also relate to the operation of any business and
the desirability of its continuance, the source of any money or property acquired or to be acquired by the
debrtor for purposes of consummating a plan and the consideration given or offered therefor, and any other
matter relevant to the case or to the formulation of a plan.

(c) COMPELLING ATTENDANCE AND PRODUCTION OF DOCUMENTS. The attendance of
an entity for examination and for the production of documents, whether the examination is to be con-
ducted within or without the district in which the case is pending, may be compelled as provided in Rule
9016 for the attendance of a witness at a hearing or trial. As an officer of the court, an attorney may issue
and sign a subpoena on behalf of the court for the district in which the examination is to be held if the
attorney is admitted to practice in that court or in the court in which the case is pending.

What discovery is permitted under Bankruptcy Rule 20042 On its face, Bankruptcy Rule 2004 permits “examination of any
entity.” It does not specifically provide for paper discovery — e.g., interrogatories, requests for production, and requests for
admission — per se, although subsection (b) provides that Bankruptcy Rule 9016 may be used to compel the attendance of an
examinee and “the production of documents.” But is that a limitation? Traditionally, the production of documents is sought in
connection with an oral examination.’ But does the rule preclude interrogatories or requests for production? Not necessarily.

Neither Bankruptcy Rule 2004 nor the Bankruptcy Code define the term “examination.” Black’s Law Dictionary defines
“examination” generally to mean interrogation of a witness.” Logic dictates that a person or entity could, technically, be “exam-
ined” in different contexts. Merriam Webster Dictionary defines “examination” to mean “a close and careful study of someone
or something.” Therefore, the term “examination” would appear to include discovery tools such as interrogatories, requests for
inspection of property, and requests for production of document and things.
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Further, while Bankruptcy Rule 2004 provides that the scope of examination “may relate only to the acts, conduct, or property
or to the liabilities and financial condition of the debtor, or to any matter which may affect the administration of the debtor’s estate,
or to the debtor’s right to a discharge,” courts have held that discovery under Bankruptcy Rule 2004 is broader than that typically
permitted under the Federal Rules of Civil Procedure,” amounting to a “lawful fishing expedition.” One would presume that
this breadth of scope would include the tools necessary as a means to that end. Of course, this breadth is precisely why counsel
for the respondents/defendants in contested matters/adversary proceedings frequently object to the use of Bankruptcy Rule 2004
discovery in evidentiary hearings/trials.

B. Contested Matters Versus Adversary Proceedings

The advisory committee notes accompanying Bankruptcy Rule 9014 provide: “Whenever there is an actual dispute, other
. .o . . . . 10 .
than an adversary proceeding...the litigation to resolve that dispute is a contested matter.”  An adversary proceeding,” on the
. . . . 11
other hand, is a lawsuit filed within the bankruptcy case.

Discovery in contested matters is governed by Bankruptcy Rule 9014(c), which provides:
(c) APPLICATION OF PART VII RULES. Except as otherwise provided in this rule, and unless the

court directs otherwise, the following rules shall apply: 7009, 7017, 7021, 7025, 7026, 7028-7037, 7041,
7042, 7052, 7054-7056, 7064, 7069, and 7071. The following subdivisions of Fed. R. Civ. P. 26, as

Continued on page 16.
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incorporated by Rule 7026, shall not apply in a contested matter unless the court directs otherwise:
26(a)(1) (mandatory disclosure), 26(a)(2) (disclosures regarding expert testimony) and 26(a)(3) (additional
pre-trial disclosure), and 26(f) (mandatory meeting before scheduling conference/discovery plan). An
entity that desires to perpetuate testimony may proceed in the same manner as provided in Rule 7027 for
the taking of a deposition before an adversary proceeding. The court may at any stage in a particular matter
direct that one or more of the other rules in Part VII shall apply. The court shall give the parties notice of any
order issued under this paragraph to afford them a reasonable opportunity to comply with the procedures
prescribed by the order.

Bankruptcy Rule 7001 addresses discovery in adversary proceedings, providing, in part, that “[a]n adversary proceeding is
governed by the rules of this Part VIL.”” Part VII includes, by reference therein, the discovery rules in the Federal Rules of
Procedure that apply to adversary proceedings. Bankruptcy Rule 2004 is not mentioned in either of these rules. Query: Does
the omission constitute a statement on admissibility?

C. Bankruptcy Rule 2004 Discovery Should Be Admissible In Contested Matters And Adversary Proceedings

Bankruptcy Rule 2004 discovery should be admissible in merit proceedings involving contested matters and adversary
actions — this includes dispositive motions (e.g., summary judgment), final hearings, and trials.

In dispositive motion practice, as with hearings and trials on the merits, evidentiary submissions are premised on the Federal
Rules of Civil Procedure. For example, Rule 56 of the Federal Rules of Civil Procedure, adopted for application in contested
matters and adversary proceedings, provides that a fact can be established by

citing to particular parts of materials in the record, including depositions, documents, electronically stored

information, affidavits or declarations, stipulations (including those made for the purposes of the motion
. . . . 13

only), admissions, interrogatory answers, or other materials.

(emphasis added) Fed. R. Civ. P. 56(c)(1)(A).

Dispositive motions equate effectively to trials on the merits. While the standards of review applied by a court in evaluating
such motions may be different from those at a final hearing or trial — e.g., whether or to what extent claims have been well-pled
and/or are plausible and whether there are genuine issues of material fact in dispute versus whether claims have been established
by a preponderance of the evidence — the evidentiary analyzes are the essentially same.

1. Use of Bankruptcy Rule 2004 Testimony In Support of Dispositive Motions

While, technically, testimony given in a Bankruptcy Rule 2004 deposition may not qualify as a “deposition” taken under
Federal Rule 30 that can be used as evidence under Rule 56(c)(1)(A), the testimony does frequently qualify and has the same
reliability as an affidavit under the same provision.” Bankruptcy Rule 2004 examination testimony satisfies the requirements of
Rule 56(c)(4) in that it is made on personal knowledge, sets out facts that would be admissible in evidence, and demonstrates
that the declarant is competent to testify on the matters therein. In short, “[c]ertified testimony complying with Rule 56(e)...has
the same evidentiary value and safeguards as affidavits provided for in Rule 56(e), supra, which do not afford an opportunity
for cross-examination.””

The Ninth Circuit Court of Appeals addressed this issue directly in the case of Hoover v. Switlik Parachute Co."” In Hoover,
plaintiff sued for injuries sustained while using a parachute. After certain depositions were taken in discovery, defendants
Pioneer and Switlik were added as defendants.” Pioneer filed for summary judgment relying on deposition testimony taken
before either it or Switlik Parachute Co. were parties. Switlik argued that the depositions were not admissible because it did
not have an opportunity to cross-examine the deponents.” On appeal, the Ninth Circuit Court of Appeals ruled that even
though the depositions would not be admissible at summary judgment as depositions, they were still admissible as affidavits
because they meet all the same qualifications under Rule 56."

Continued on page 17.
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Bankruptcy Rule 2004 testimony meets the requirements of an affidavit under Rule 56 and, therefore, should be admissible.
If the other side disagrees with the testimony or evidence presented in connection with a motion for summary judgment they
can assert or claim so with controverting summary judgment evidence which attempts to demonstrate an inability of the movant
to recover on and controverts the very basis of its claims.

2. Other Bases For Permitting Introduction of Bankruptcy Rule 2004 Testimony

There are other numerous, sound arguments for the allowance of Bankruptcy Rule 2004 testimony at evidentiary hear-
ing/trials of contested matters and adversary actions.

(a) Residual Hearsay Exception

Bankruptcy Rule 2004 testimony should be admissible under Rule 807 of the Federal Rules of Evidence,” the residual
hearsay exception, which is adopted for application in both contested matters and adversary proceedings.” Rule of Evidence 807
provides that a hearsay statement that does not fall under Rules of Evidence 803 or 804 is still admissible, if:

a. The statement has equivalent circumstantial guarantees of trustworthiness;
It is offered as evidence of a material fact;

c. It is more probative on the point for which it is to be offered than any other evidence that the proponent can obtain
through reasonable means; and

d. Admitting it will best serve the purposes of these rules and the interests of justice.

In Johnson v. Nelson (In re Slatkin)” the trustee filed an adversary proceeding against investors to recover fraudulent transfers
of purported profits from the debtor’s Ponzi scheme. The court held that the debtor’s plea agreement filed in his criminal action
was admissible at summary judgment under the Rule 807 residual exception to hearsay in order to prove that the debtor was
involved in a Ponzi scheme.” The court held that the plea agreement where the debtor admitted he operated a Ponzi scheme was
the most probative evidence on the issue, that it covered a material fact, had equivalent circumstantial guarantees of trustworthiness
and furthered the general purposes of the rules of evidence.”

(b) Admission of a Party Opponent

Bankruptcy Rule 2004 testimony may also be deemed to constitute an admission of a party opponent under Rule 801(d)(2)
of the Federal Rule of Evidence.” In iz re McLaren” a creditor brought a claim against a chapter 7 debtor pursuant to 11 U.S.C.
§ 523(a).” At trial, the debtor chose not to testify and the creditor moved to admit portions of the debtor’s Bankruptcy Rule
2004 examination testimony.” Acknowledging that Bankruptcy Rule 2004 examinations provide fewer protections than Rule
30 of the Federal Rules of Civil Procedure, the court held that the testimony was nevertheless admissible into evidence because
the circumstances surrounding the taking of the examination provided the debtor with ample notice that the information was
important to the creditor’s case and that it would be used accordingly.”

(c) Witness Unavailability

Bankruptcy Rule 2004 testimony may also be admissible where the witness is unavailable to testify at trial in accordance
with Rule 32(a)(4) of the Federal Rules of Civil Procedure and Rule 804 of the Federal Rules of Evidence.” In Samson v. W,
Capital Partners LLC (In re Blixserh),” a creditor examined a witness during a Bankruptcy Rule 2004 deposition prior to the
commencement of an adversary proceeding.” When called to testify at trial, the witness refused to testify by invoking the Fifth
Amendment.” The court distinguished the situation at bar from those where movants seck to circumvent the Federal Rules of
Civil Procedure and held that the examination transcripts were admissible despite defendant’s hearsay objections.”

(d) Waiver

Finally, if the other party was on notice of the proponent’s intention to use the Bankruptcy Rule 2004 evidence and makes

Continued on page 18.
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no objection, it could be said that they have waived any argument against the admissibility of the evidence at a hearing or trial.
For example, if the Bankruptcy Rule 2004 discovery is used to support a motion for summary judgment or other evidence based
pre-trial motion, without objection, why should the party later be permitted to object to its use at a final evidentiary hearing
or trial on the merits? Similarly, if a party uses Bankruptcy Rule 2004 discovery to rebut an argument made by the other side or
to controvert evidence placed before the Court, that party should not later be heard to argue that Bankruptcy Rule 2004 evidence
is inadmissible, if the evidence is otherwise relevant to the issues before the Court.

D. Practice Tips

Because Bankruptcy Rule 2004 discovery is conducted in a vacuum and there is no way to determine whether the fruits of
the examination will result in support for action to be taken, the examination should be approached as if it will be used in col-
lateral proceedings. The following tips should be considered:

* In your motion to conduct discovery pursuant to Bankruptcy Rule 2004, note that you reserve the right to
serve interrogatories, requests for production, depositions on written questions, as well as notices for oral depo-
sition. Have the order provide that these discovery vehicles are available.

* Make sure the Bankruptcy Rule 2004 examination has as many indicia of an oral deposition under Federal Rule
30 as possible. To accomplish this, the target of a request for a Bankruptcy Rule 2004 examination should be
Mirandized as to the intended scope and application of the deposition. Make clear that it is your intention that
the fruits of the examination will be used to evaluate whether motions, objections and/or adversary actions may
be filed. Broadcast this intention in the notice of and on the record at the beginning of the Bankruptcy Rule
2004 deposition. This will support a waiver argument later when the testimony is sought to be used.

* Ifyou believe or have reason to believe that the debtor or other persons or entities may be targets of an action based
on Bankruptcy Rule 2004 discovery, be sure to specifically notice and invite them to attend and ask questions. Make
it clear on the record who is in attendance and that will be given an opportunity to examine the witness.

* Consider asking counsel in attendance if they will stipulate on the record at the Bankruptcy 2004 examination
that the testimony and documents produced may be used in collateral proceedings.

e After the contested matter or adversary proceeding has been filed, ask counsel for the respondent/defendant
whether they will stipulate to using Bankruptcy Rule 2004 discovery in the proceedings. If so, prepare and file a
stipulation in the case or adversary proceeding to this effect. If they will not agree to do so, consider sending the
respondent/defendant an interrogatory and/or a request for admission asking that they agree that the testimony
provided in the Bankruptcy Rule 2004 deposition (as attached to the interrogatory or request for admission) is
the truthful, correct, genuine, authentic, accurate testimony of the person or entity involved. This will force them to
either admit the authenticity and admissibility or explain why they cannot do so and take steps to prove otherwise.
If they cannot admit the request, the court can be asked to opine on the matter or the deposition can be retaken
if necessary and the transcript marked as an exhibit. If they admit, then the burden will be on them to gain con-
troverting testimony or other evidence.

* Make sure the transcription of Bankruptcy Rule 2004 testimony is certified by the court reporter and the other
side has had an opportunity to review it and sign it before a notary and make any corrections to an erraza page.
On the record, indicate that you will be requesting a transcript and the review and signature of the deponent;
otherwise, unless there is an objection, you will be permitted to use a certified copy of the original, unsigned
testimony in lieu of the signed original in any further proceedings.

* Finally, consider designating the target of the Bankruptcy Rule 2004 examination as witness for hearing/trial. If
required, designate specific pages and lines of the transcript. If exhibits used in the examination are desired to be
used at the hearing/trial, separately designated as exhibits for the hearing/trial, as well as referencing them as an

Continued on page 19.
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exhibit to the examination. In most districts, counsel is required to state objections to exhibits in advance of hear-
ing/trial. If there is no objection, move for admission of the exhibit at the being of the hearing/trial and argue
waiver of any objection.

E. Conclusion
Bankruptcy Rule 2004 is a great tool to gather information that may lead to the filing of contested matters and adversary

proceedings. Taking steps beforehand to strengthen the right to use the fruits of such discovery will save time and money in the
event the information proves beneficial to establishing your claims and causes of action.

The foregoing is presented for educational purposes only and should not be relied upon as legal advice. Although prepared by
professionals, it should not be utilized as a substitute for professional services in specific situations. If legal advice or other expert
assistance is required, the services of a professional should be sought.
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