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Greetings

Each year brings with it new challenges and a re-examination of some
recurring problems. One issue thal is always al the forefront is delingueant
student loan debl, This newsletler addresses a case in which a banknuplicy
court attampls to apply some “lough love” lo achieve an aquitable rasult,
although not the result the debtor would have preferred. We also address the
sirange concepl of proffers of testimaony in evidentiary heanngs and provides
some praclica tips you may find helpliul, Finally, we address a recent
decision oul of the Fifth Circuil which deals, yal again, with a truslea’s
attempd to stick his hands into a secured lenders collateral cookie jar and
comes oul wanting. Hope you enjoy this month's palate of articles! As
always, lel us know how we can assist you in your credit and collection
neads. If you hawve any idaas for fulure arlicle or quastions that need
addressing, give us a call

Bruce W. Akerly
Chair, Creditors’ Rights & Bankruptcy Practice Group
Cantey Hanger LLC, Dallas

Is It A Violation Of Fair Credit Reporting Act (FCRA)
For A Debt Collector To Access A Credit Report
Post-Discharge?

Authored by Bruce W.Akedy, Parlner

Yeas, according to a recent decision aut of the United States District Caourt in
Indiana. The FCRA profibats obtaining a credit report on a deblor unless it 15
“for a purpase for which the [credit] report is authorized.” Debl collection has
been held to be a permissible reason for oblaining a credit report. Generally,
a debt collecior can obtain a consumer's credit report if the debt collector has
‘reason o believe” that the consumer owes the debt. In Buckley v, Afd, the
court held thai once discharge in bankruptcy has occurred there is no legal
purpose - e, reasonable belief thal a debl existed - for accessing a deblors
credit raport. The question of reasonablensss of the belief that the debt
axisted is 8 question of fact, In Buckley, the collecior maintained it did not
know that the deblor's DIRECTY account dabl had been discharged becauss
of the address on the account and the deblors address wera different. The
court did not buy this argument because there was other information
associated with the account = &.g., social secunly number, deblors name,
and her DIRECTY account number — that would easily have provide the
colkecior  the requisie nobkce Lthat the debl had been dischanged

The Failure To Disclose An Asset In Bankruptcy May
Preclude A Debtor From Seeking To Recover The

Asset At A Later Date
Authored by Bruce W._Akerly, Parfner

In Alen v. C&H Disfribuwdors LLC, the debiors filed chapter 13. T They filed a
chapler 13 plan. Afler 5 years of making payments the bankruplcy cour
closad the case without discharging the debiors because they failed to file
documents showing they had complete an instructional course on personal
financial management. The debtors then filed a personal injury lawsuit against
CaH. The personal injury lawsuil was nol disclosed in the deblors bankruplcy
CEH moved to dismiss the case under the doctring of judicial estoppel. The
doctring of “judicial estoppel” has three elements: (1) the pardy against whom
the dogiring is sought has assered a legal position that is plainly inconsistent
wilth a pfior posibon laken n a legal procaeeding. (£) 8 cour accaplad the phor
position as being correct, and (3} the pary did nof act inadvertently. In this
situation, the Fifth Circuil hald that all three elements weare mel. First, the court
held that the Allens had an affirmalive duty to disclose the personal injury
action in hes bankruptey., They failed o do S0, A% such, they imphedly
represented they had no such claim. Tha omission was an admission im e
casa thatl no such claim existed which was clearly inconsisient with the posiion
they were taking when they brought their personal injury lawsuit, Second, the
courl hald thal acceplanca by a courl of the prior position as beang corres] does
nat require a judgment 1o have been issued. Instead, as in this case, all that is
required is that the first court = the bankruptey court = have adopted a position
urged by the Allens, ie,, thal they had no personal injury action against
CEH. Finally, the court held that the Allens did not act inadverdently in failing 1o
disclose the personal injury lawsuit because they knew of the facis of the
parsonal injury lawsuil during the pendency of their bankruplcy case and,
therefore, had knowlaedge of its existence,

Is A Judgment Lien Extinguished When The

Personal Debt In Issue Is Discharge In Bankruptcy?
Authored by Bruce W, Akarly, Parinar

In Texas, recordation of an abstract of judgment in the real property records
of the county In which a deixtor has real propery creates a ben in favor of
the creditor against such propery. Texas law further provides, thal a
“judgrment Is discharged and any abstract of judgment or judgment lien s
cancelled and released wilhowl further action in any court and may not be
enforced il (1) the lien is against real property owned by the deblor belore
a pefition for relief is filed under federal bankruptcy law and (2) the debt or
obligation evidenced by the judgment is diescharged in bankruptoy.” Tex
Frop. Code & 52.042, The Texas Property Code further adds that a
“judgment lien is not affecied by this subchapter and may be enforeed if the
lien ie againel real property owned by the dablor befare a patition for ralief
was filed under federal bankruptey law and (1) the debt or obligation
evidenced by the judgment s nol discharged in bankmupicy, or [2) the
property = ol exempled 0 the bankrupicy and & abandoned dunng the
bankmuptcy.” il & 52.043. Discharge of a debt in bankrupicy is “the
release of a debtor from all of his debis which are provable in banknuplcy.”
Black's Law Dictionary 483 (8th ed, 1981), Impodantly, discharge in
bankmuplcy does nol exlinguesh e debt; rather it removes and remedy Lhal
may be had againsi the person of the debior (in personam) which the
creditor had pricr to the filing of the bankrupicy case and leaves in place the
rameédies which tha creditor has againsl the propary of the deblor (i
rem). Stated another way, properly perfected liens pass through
bankrupicy. Bul personal liability claims against the individual do nol. 5o,
what impact does this have on section 52042 of the Texas Properly
Code? Mo Texas siate courl has ruled on the issua. In Moser v. Schachar
{in re Thaw), the Fifth Circuit held that section 52.042 acis on the status of
any liens against the land or asseis held by the deblor after tha bankmuplcy
process has come to a close. The statute reads that a len is descharged
“without further action in any courl” once the debl is discharged in
bankmuplcy. The judgment lienholders status is not affected during the
bankrupicy but only after the bankruptcy, Sechtion 52 042 was enacied o
assist debtors, post-bankruptey, with regard 1o real properly burdened by
liens in cownty recards, and not o affect ien rights in bankruptcy. The
slatute is not permitted 1o be used by a chapler 7 deblor as a basis for
challenging sacurad creditor siatus.

Bruca W, Akery leads the firm's
Creditors’ Rights & Bankruptcy
Pracica Group. Ha has
extensive expanancs in
commercel litigation,
bankruptcy, financial
restreclunmg, and credilors’
rights

Quote of the Month:

"Believe and act as if it wene
impassible to fail”

- Charles F. Kettering

Self-Deprecating

LEW}"EI‘ Joke of the
Month:

& lawyer named Strange died,
and his f'nend asked (ha
tombsione maker (o inscribe on
hig tombstomne, Hera lies
Strange. an honest man, and a
lanwyer.” The inscriber insisied
that such an inscrption would
be confusing, for passarsby
would tend to think that three
meén wera buned under the
stone. However he suggesied
an altarmatve: He would
ingcribe, "Here lies a man who
was bolh honast and a

lanwyer, That way, whenever
anyone walked by the
tombsione and read it, they
would be cerlain o remark:
“Thal's Strange'™

What's On Your
Mind?

If you have an issue or question
you would like addressed in a
subsoguenl o-nowsletlor, pleasae
let we know and we will attempd
b o S0,

free 10 pass



